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Propossd  OMB  Guidance 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  proposed  OMB 
guidance  for  Federal  agency  use  in  im¬ 
plementing  the  Federal  Grant  and  Co¬ 
operative  Agreement  Act  of  1977. 

SUMMARY:  The  Federal  Grant  and 
Cooperation  Agreement  Act  distin¬ 
guishes  between  procurement  and  as¬ 
sistance  relatiOQships  and  mandates 
that  Federal  agencies  use  contracts  for 
pnKmrement  transactions: 

Sec.  4.  Each  executive  agency  shall  use  a 
of  procurement  contract  as  the  legal 
instrument  reflecting  a  relationship  be¬ 
tween  the  Federal  Government  and  a  State 
or  local  government  or  other  recipient:  (1) 
whenever  the  principal  purpose  of  the  In¬ 
strument  is  the  acquisition,  by  purchase, 
lease,  or  barter,  of  property  or  services  for 
the  direct  benefit  or  use  of  the  Federal  Gov¬ 
ernment;  or  (2)  whenever  an  executive 
agency  determines  in  a  specific  instance 
that  the  use  of  a  type  of  prociu'ement  con¬ 
tract  is  appropriate. 

and  grants  or  cooperative  agreements 
for  assistance  transactions: 

Sec.  5.  Each  executive  agency  shall  use  a 
type  of  grant  agreement  as  the  legal  instru¬ 
ment  reflecting  a  relationship  between  the 
Federal  Government  and  a  State  or  local 
government  or  other  recipient  whenever.  (1) 
The  principal  purpose  of  the  relationship  is 
the  transfer  of  money,  property,  services,  or 
anything  of  value  to  the  State  or  local  gov¬ 
ernment  or  other  recipient  in  order  to  ac¬ 
complish  a  public  purpose  of  support  or 
stimulation  authorized  by  Federal  statute, 
rather  than  acquisition,  by  purchase,  lease, 
or  barter,  of  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal  Govern¬ 
ment;  and  (2)  no  substantial  involvement  is 
anticipated  between  the  executive  agency, 
acting  for  Federal  Government,  and  the 
State  or  local  government  or  other  recipient 
during  performance  of  the  contemplated  ac¬ 
tivity. 

Sec.  6.  Each  executive  agency  shall  use  a 
t3i>e,of  cooperative  agreement  as  the  legal 
instrument  reflecting  a  relationship  be¬ 
tween  the  Federal  Government  and  a  State 
or  local  government  or  other  recipient 
whenever.  (1)  The  principal  purpose  of  the 
relationship  is  the  transfer  of  money,  prop¬ 
erty.  services,  or  anything  of  value  to  the 
State  or  local  government  or  other  recipient 
to  accomplish  a  public  purpose  of  support  or 
stimulation  authorized  by  Federal  statute, 
rather  than  acquisition,  by  purchase,  lease, 
or  barter,  of  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal  Govern¬ 
ment;  and  (2)  substantial  involvement  is  an¬ 
ticipated  between  the  executive  agency, 
acting  for  Federal  Government,  and  the 
State  or  local  government  or  other  recipient 
during  performance  of  the  contemplated  ac¬ 
tivity. 


Federal  agencies  must  implement 
sections  4,  5,  and  6  by  February  3, 
1979.  OMB’s  intent  in  issuing  guidance 
is  to  promote  consistent  implementa¬ 
tion  of  the  Act.  Release  of  final  guid¬ 
ance  is  anticipated  by  July  1978. 

Comments  in  response  to  this  notice 
may  lead  to  extensive  revisions  of  the 
guidance.  If  it  is  not  possible  to  obtain 
consensus  on  the  best  manner  to  treat 
a  specific  issue  in  the  time  available, 
the  issue  will  be  removed  from  the 
guidance  and  included  in  the  2-year 
study  of  Federal  assistance  relation¬ 
ships  mandated  in  section  8  of  the  Act. 

The  study  of  Federal  assistance  rela- 
tionsliips  will  focus  on  developing  a 
better  understanding  of  alternative 
means  for  implementing  Federal  as¬ 
sistance  programs  and  on  determining 
the  feasibility  of  developing  a  compre¬ 
hensive  system  of  guidance  for  Feder¬ 
al  assistance  programs.  In  undertaking 
the  study,  OMB  is  required  by  the  Act 
to  consult  and,  to  the  extent  practica¬ 
ble,  Involve  representatives  of  the  ex¬ 
ecutive  agencies.  Congress,  General 
Accounting  Office,  State  and  local 
governments,  other  recipients,  and  in¬ 
terested  members  of  the  public.  To 
meet  the  intent  of  the  Act,  OMB  will 
publish  the  draft  study  plan  for  com¬ 
ment  in  the  Federal  Register  in  late 
May-early  June  1978. 

DATES:  Written  comments  on  the 
proposed  guidance  must  be  received  on 
or  before  June  20, 1978. 

ADDRESS:  Comments  should  be  sent 
in  duplicate  to  Vincent  Puritano, 
Deputy  Associate  Director  for  Inter¬ 
governmental  Affairs,  Office  of  Man¬ 
agement  and  Budget,  Room  9025 
NEOB,  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

Thomas  L.  Hadd,  Intergovernmental 
Affairs  Division,  Office  of  Manage¬ 
ment  and  Budget,  Room  9026 
NEOB,  Washington.  D.C.  20503,  tele¬ 
phone  202-395-5156. 

Draft,  OMB  GvManc*  to  Aganciat  for  ImploomiMng 
Iho  Foderol  Grant  emS  Cooporotlyo  Agroomont  Act, 
Pub.  L  9S-224 

Introduction.  The  Federal  Grant  and  Co- 
uperative  Agreement  Act  of  1977  (Pub.  L. 
95-224),  signed  February  3,  1978,  requires 
executive  agencies  to  distinguish  procure¬ 
ment  relationships  from  assistance  relation¬ 
ships.  A  major  objective  of  the  Act  is  to 
achieve  consistency  in  the  use  of  legal  in¬ 
struments  by  agencies  for  procurement  and 
assistance  transactions.  This  is  a  prelimi¬ 
nary  step  toward  a  broad  review  of  the  ad¬ 
ministration  of  Federal  assistance  programs 
and  the  relationships  created  by  the  terms 
and  conditions  of  legal  assistance  instru¬ 
ments.  Section  4  of  the  Act  requires  the  use 
of  procurement  contracts  for  all  acquistion 
activity.  Sections  5  and  6  require  the  use  of 
grants  or  cooperative  agreements  for  speci¬ 
fied  types  of  assistance  relationships.  Sec¬ 
tion  9  authorizes  the  Director  of  the  Office 
of  Management  and  Budget  to  issue  supple¬ 
mentary  interpretative  guidelines  to  pro¬ 


mote  consistent  and  efficient  implementa¬ 
tion  of  sections  4,  5,  and  6.  Subsection  10(d) 
authorizes  the  Director  to  except  individual 
transactions  or  programs  from  the  Act’s 
provisions. 

In  addition.  Section  8  of  the  Act  requires 
OMB  to  conduct  a  study  of  Federal  assist¬ 
ance  relationships  and  submit  a  report  to 
Congress  in  2  years.  The  guidelines  that 
follow  are  based  on  OMB  authorizations 
under  sectioiis  8,  9,  and  10(d). 

Contents 

A.  OMB  interpretation  of  the  Act. 

B.  Distinguishing  between  procurement  and 
assistance. 

C.  Characteri2.ation  of  grants  and  coopera¬ 
tive  agreements. 

D.  Agency  decision  structure  for  selection  of 
instruments. 

E.  Administrative  requirements  for  grants 
and  cooperative  agreementa 

F.  Specific  guidelines  for  grants. 

O.  Specific  guidelines  for  ooopsraNve  agree¬ 
ments. 

H.  Assistanoe  transactioos  involving  only 
nonmonetary  transfer. 

I.  OMB  exception  policy. 

J.  OMB  exception  procedures. 

K.  Joint  funding  under  grants  and  coopiera- 
tlve  agreements. 

L.  Agency  records. 

M.  OMB  reporting  requirements. 

OUIOANCC 

A.  OMB  INTERPRETATION  OP  THE  ACT 

1.  General  purposes  of  the  Act  OMB  views 
the  Federal  Grant  and  Cooperative  Agree¬ 
ment  Act  as  an  important  opportunity  to 
review,  improve,  and  simplify  the  broad 
array  of  Federal  assistance  relationships.  It 
sees  the  Act’s  objective  of  Federal  consisten¬ 
cy  for  various  types  of  relationships  coincid¬ 
ing  writh  the  President’s  goal  of  making  Fed¬ 
eral  program  actions  more  understandable 
and  predictable.  Agencies  should  give  seri¬ 
ous  consideration  to  the  policy  implications 
of  the  Act’s  provisions,  p^icularly  sections 
4,  5,  and  6,  pertaining  to  the  use  of  con¬ 
tracts,  grants,  and  cooperative  agreements 
as  these  involve  the  essence  of  the  way 
agencies  perform  fundamental  functions. 

2.  Orderly  implementation  of  sections  4.  5, 
and  6.  These  sections  of  the  Act  require 
agencies  to  use  contracts  for  all  procure¬ 
ment  actions,  and  grants  or  cooperative 
agreements  to  transfer  money,  property, 
services,  or  anything  of  value  to  recipients 
to  accomplish  a  Federal  purpose  of  stimula¬ 
tion  or  support  authorize  by  statute.  Sub¬ 
section  10(b)  says:  “Nothing  in  this  Act 
shall  be  construed  to  render  void  or  voidable 
any  existing  contract,  grant,  or  cooperative 
agreement  or  other  contract,  grant,  or  coop¬ 
erative  agreement  entered  into  up  to  1  year 
after  the  date  of  enactment  of  this  Act.” 

The  legislative  history  clearly  indicates  that 
Congress  intended  this  provision  to  provide 
1  year  for  orderly  implementation  of  sec¬ 
tions  4,  5,  and  6.  The  Act  was  signed  Febru¬ 
ary  3,  1978.  Agencies  have  imtil  February  3, 
1979,  to  implement  these  sections  in  accord¬ 
ance  with  the  OMB  guidelines. 

3.  Interpretation  of  specific  provisions  of 
the  Act  To  promote  consistency,  agencies 
should  interpret  subsections  4(2),  7(a).  and 
7(b)  of  the  Act  as  follows: 

a.  Subsection  4(2)  allows  the  use  of  con¬ 
tracts  “whenever  an  executive  agency  deter¬ 
mines  in  a  specific  instance  that  the  use  of  a 
type  of  procurement  contract  is  appropri¬ 
ate.”  This  is  not  a  negation  of  section  5  or  6. 
Two  examples  of  its  use  might  be: 
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(1)  Where  an  agency  is  involved  in  a  two- 
step  situation  in  which  it  may  “procure” 
medicines  which  it  in  turn  “grants"  to  non- 
Federal  hospitals. 

(2)  Where  an  agency  procures  by  contract 
from  a  supplier,  goods  or  services  to  be  de¬ 
livered  directly  to  an  assistance  recipient. 
Federal  procurement  of  technical  assistance 
to  be  rendered  to  a  State  or  local  govern¬ 
ment  would  come  under  this  subsection  of 
the  Act. 

This  subsection  does  not  authorize  the  use 
of  a  procurement  contract  with  an  assist¬ 
ance  recipient  as  the  Instrument  for  provid¬ 
ing  the  assistance.  Until  the  Federal  Acqui¬ 
sition  Regulation  is  published,  the  Federal 
Procurement  Regulation  and  the  Armed 
Services  Procurement  Regulation  govern 
policy  and  procedures  regarding  procure¬ 
ment  contracts  awarded  under  the  authori¬ 
ty  of  this  sub-section. 

b.  Subsection  7(a)  says:  "Notwithstanding 
any  other  provision  of  the  law,  each  execu¬ 
tive  agency  authorized  by  law  to  enter  into 
contracts,  grant  or  cooperative  agreements, 
or  similar  arrangements  is  authorized  and 
directed  to  enter  into  and  use  types  of  con¬ 
tracts,  grant  agreen^ents,  or  cooperative 
agreements  as  required  by  this  Act.” 

If  an  agency  is  presently  authorized  to  use 
contracts,  grants,  or  cooperative  agreements 
under  existing  statutes,  this  provision  en¬ 
ables  it  to  enter  into  any  of  the  three  types 
of  arrangements,  subject  to  the  criteria  set 
forth  in  sections  4,  5,  and  6.  If.  however,  an 
agency  is  prohibited  from  using  one  of  these 
types  of  instiaiments,  this  subsection  would 
not  affect  that  prohibition. 

c.  Subsection  7(b)  says:  “The  authority  to 
make  contracts,  grants,  and  cooperative 
agreements  for  the  conduct  of  basic  or  ap¬ 
plied  research  at  nonprofit  institutions  of 
higher  education,  or  at  nonprofit  organiza¬ 
tions  whose  primary  purpose  is  the  conduct 
of  scientific  research  shall  include  discre¬ 
tionary  authority,  when  it  is  deemed  by  the 
head  of  the  executive  agency  to  be  in  fur¬ 
therance  of  the  objectives  of  the  agency,  to 
vest  in  such  institutions  or  organizations, 
without  further  obligation  to  the  Govern¬ 
ment,  or  on  such  other  terms  and  conditions 
as  deemed  appropriate,  title  to  equipment 
or  other  tangible  property  purchased  with 
such  funds.” 

The  Act  repeals  the  Grants  Act,  Pub.  L. 
85-934,  which  authorized  the  use  of  grants 
for  scientific  research.  This  provision  con¬ 
tinues  the  authority  in  the  Grants  Act  to 
vest  title  to  equipment  purchased  with  Fed¬ 
eral  funds  in  a  nonprofit  research  organiza¬ 
tion  and  expands  this  authority  to  other 
cla.sses  of  property. 

The  principal  effect  of  this  will  be  on 
agencies  that  fund  research  as  a  procure¬ 
ment  under  .section  4.  It  allows  continuation 
of  existing  practices  of  tramsferring  equip¬ 
ment  even  though  the  research  is  done 
under  a  procurement  contract. 

B.  DISTINGUISHING  BETWEEN  PROCUREMENT 
AND  ASSISTANCE 

1.  Basic  determinations.  While  one  of  the 
objectives  of  the  Act  is  to  distinguish  be¬ 
tween  procurement  aiid  assistance  relation¬ 
ships,  neither  term  is  specifically  defined. 
Section  4  requires  use  of  a  procurement  co¬ 
tract  when  the  principal  purpose  is  acquisi¬ 
tion,  by  purchase,  lease,  or  barter,  of  prop¬ 
erty  or  .services  for  the  direct  benefit  or  use 
of  the  Federal  Government.  Sections  5  and 
6  require  the  use  of  grants  or  cooperative 
agreements  when  the  principal  purpose  is 
the  transfer  of  money,  property,  services,  or 
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anything  of  value  to  accomplish  a  public 
purpose  of  support  or  stimulation  author¬ 
ized  by  Federal  statute,  rather  than  acquisi¬ 
tion,  by  purchase,  lease,  or.  barter,  of  prop¬ 
erty  or  services  for  the  direct  benefit  or  use 
by  the  Federal  Government. 

Agencies  should  interpret  the  language  of 
Section  S  and  6  which  call  for  the  use  of 
grants  or  cooperative  agreements  to  “accom¬ 
plish  a  public  purpose  of  support  or  stimula¬ 
tion  authorized  by  Federal  statute”  as  in¬ 
cluding  but  not  restricted  to  traditional  as¬ 
sistance  transactions.  Thus,  for  example, 
when  an  agency  authorized  to  support  or 
stimulate  basic  research  decides  to  fimd  a 
basic  research  project  that  does  not  fit  the 
Section  4  language  of  “acquisition  for  the 
direct  benefit  or  use  of  the  Federal  Govern¬ 
ment,”  it  is  authorized  to  use  a  grant  or  co¬ 
operative  agreement.  Conversely,  agencies 
not  authorized  to  accomplish  a  public  pur¬ 
pose  of  support  or  stimulation  are  not  au¬ 
thorized  to  use  grants  or  cooperative  agree¬ 
ments.  Until  the  Federal  Acquisition  Regu¬ 
lation  is  published,  the  Federal  Procure¬ 
ment  Regulation  and  the  Armed  Services 
Procurement  Regulation  govern  policy  and 
procedures  regarding  procurement  con¬ 
tracts. 

2.  When  to  decide  on  the  use  of  procure¬ 
ment  or  assistance  instruments.  Any  public 
notice,  solicitation,  or  request  for  applica¬ 
tions  or  proposals  should  indicate  whether 
the  intended  relationship  will  be  a  procure¬ 
ment  contract,  or  whether  a  grant  and/or 
cooperative  agreement  will  be  used.  The  de¬ 
cision  on  whether  a  procurement  or  assist¬ 
ance  relationship  is  Intended  should  be 
made  before  the  public  announcement. 

3.  What  to  do  if  the  distinctions  between 
procurement  and  assistance  do  not  apply  to 
a  specific  class  of  transactions.  Agencies 
should  make  every  effort  to  ensure  their  re¬ 
lationships  conform  with  those  specified  in 
the  Act.  If,  however,  there  are  individual 
transactions  or  programs  that  are  Important 
to  an  agency  which  cannot  be  characterized 
as  principally  procurement  or  assistance,  an 
OMB  exception  should  be  requested.  Sec¬ 
tions  I  and  J  deal  with  OMB  exceptions. 

C.  CHARACTERIZATION  OF  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  Anticipated  substantial  involvement 
during  performance.  The  basic  statutory  cri¬ 
terion  for  distinguishing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is  antici¬ 
pated  between  the  executive  agency  and  the 
recipient  during  performance  of  the  con¬ 
templated  activity”  (emphasis  added).  To 
ensure  consistent  determinations,  all  agen¬ 
cies  should  use  only  this  criterion  when  de¬ 
ciding  to  use  either  a  grant  or «  cooperative 
agreement, 

a.  As  a  guide  to  assist  in  making  these  de¬ 
terminations,  anticipated  substantial  in¬ 
volvement  during  performance  does  not  in¬ 
clude: 

(1)  Agency  approval  of  recipient  plans 
prior  to  award. 

(2)  Normal  exercise  of  Federal  steward¬ 
ship  responsibilities  during  the  project 
period  such  as  site  visits,  performance  re¬ 
porting,  financial  reporting,  and  audit  to 
ensure  that  the  objectives,  terms,  and  condi¬ 
tions  of  the  award  are  accomplished. 

(3)  Unanticipated  agency  involvement  to 
correct  project  deficiencies  in  project  or  fi¬ 
nancial  performance  from  the  terms  of  the 
assistance  instrument. 

(4)  General  statutory  requirements  under¬ 
stood  in  advance  of  the  award  such  as  civil 


21833 

rights,  environmental  protection,  and  provi¬ 
sion  for  the  handicapped.  000 

(5)  Agency  review  of  performance  after 
completion. 

(6)  General  administrative  requirements 
such  as  those  included  in  OMB  Circulars  A- 
95.  A-102,  and  A-110. 

b.  Conversely,  anticipated  substantial  in¬ 
volvement  during  performance  would  exist 
where  the  assistance  instrument  includes 
provisions  such  as: 

(1)  Agency  halt  to  activity  if  detailed  per¬ 
formance  specifications  (e.g.,  construction 
specifications)  are  not  met. 

(2)  Agency  review  and  approval  of  one 
stage  before  work  can  begin  on  a  subsequent 
stage  during  the  period  covered  by  the  as¬ 
sistance  instrument. 

(3)  Agency  review  and  approval  of  pro¬ 
posed  subgrants  or  contracts,  or  agency  par¬ 
ticipation  or  approval  in  the  selection  or 
award  of  subgrants  or  contracts  let  under 
the  'assistance  instrument,  if  required  by 
statute  or  authorized  by  OMB  waiver. 

(4)  Agency  involvement  in  the  selection  of 
key  recipient  personnel.  (This  does  not  in¬ 
clude  assistance  instrument  provisions  for 
the  participation  of  a  named  principal  inves¬ 
tigator  for  research  projects.) 

(5)  Agency  and  recipient  collaboration 
where  novelty  or  complexity  are  Involved. 

(6)  Agency  monitoring  to  permit  specified 
kinds  of  direction  or  redirection  of  the  work 
because  of  interrelationships  with  other 
projects. 

(7)  Direct  agency  operational  involvement 
or  participation  to  ensure  compliance  with 
such  general  statutory  requirements  as  civil 
rights,  environmental  protection,  and  provi¬ 
sion  for  the  handicapped. 

c.  Anticipated  Federal  involvement  is  a 
relative  rather  than  an  absolute  concept. 
The  examples  provided  are  not  meant  to  be 
a  checklist.  Rather,  they  are  illustrations  of 
the  basic  point  that: 

(1)  When  the  recipient  can  expect  to  run 
the  project  without  agency  intervention  as 
long  as  it  is  run  in  accordance  with  the  gen¬ 
eral  terms  of  the  assistance  instnmient,  sub¬ 
stantial  involvement  is  not  anticipated. 

(2)  If  the  recipient  can  expect  the  agency 
to  participate  in  managing  the  project,  sub¬ 
stantial  Federal  involvement  is  anticipated. 

2.  Proposed  OMB  policy  on  substantial  in¬ 
volvement  The  proposed  policy  of  OMB  is 
to  guide  agencies  to  limit  Federal  involve¬ 
ment  in  assisted  activities  to  the  minimum 
consistent  with  program  requirements. 
Agencies  should  continue  to  implement  ex¬ 
isting  grant  programs  through  grant  instru¬ 
ments  as  defined  in  Section  5  of  the  Act  to 
the  degree  possible.  The  choice  of  instru¬ 
ment  must,  however,  reflect  the  true  rela¬ 
tionship  intended. 

3.  How  technical  assistance  and  guidance 
relate  to  substantial  involvement  The  prac¬ 
tice  of  some  agencies  of  providing  technical 
assistance  or  guidance  to  recipients  of  finan¬ 
cial  assistance  does  not  constitute  substan¬ 
tial  involvement  if  either: 

a.  The  recipients  are  not  required  to 
follow  it,  or; 

b.  The  recipients  are  required  to  foUow  it 
but  it  is  provided  prior  to  the  start  of  the  as¬ 
sisted  activity  and  the  recipient  understood 
this  prior  to  the  financial  assistance  award. 

4.  What  to  do  if  grants  or  cooperative 
agreements  do  not  fit  program  requirements. 
There  may  be  a  few  cases  of  assistance  pro¬ 
grams  where  neither  a  grant  nor  a  coopera¬ 
tive  agreement  is  suitable.  In  such  cases,  an 
OMB  exception  should  be  requested  in  ac¬ 
cordance  with  Sections  I  and  J  below. 
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D.  Agency  decision  structure  for  selection 
of  instruments.  The  determinations  of 
whether  a  program  is  principally  one  of  pro¬ 
curement  or  assistance,  and  whether  sub¬ 
stantial  Federal  Involvement  in  perform¬ 
ance  will  normally  occur  are  basic  agency 
policy  decisions.  Agency  heads  snould 
ensure  that  these  general  decisions  for  each 
program  are  either  made  or  reviewed  at  a 
policy  level. 

Congress  intended  the  act  to  allow  agen¬ 
cies  flexibility  to  select  the  assistance  in¬ 
strument  that  best  suits  the  anticipated 
degree  of  involvement  for  each  transaction. 
Thus  agencies  should  provide  their  program 
managers  with  criteria  for  selecting  the  ap¬ 
propriate  instrument,  consistent  with  gener¬ 
al  program  policy  decisions. 

E.  Administrative  reguirements  for  grants 
and  cooperative  agreements. 

Present  administrative  requirements  such 
as  OMB  Circulars  A-95.  A-102,  and  A-110 
apply  to  both  grants  and  cooperative  agree¬ 
ments  involving  the  transfer  of  Federal 
funds.  These  administrative  requirements 
will  not  apply  to  General  Revenue  Sharing 
or  Anti-Rece.vsion  Fiscal  Assistance  Grants 
administered  by  the  Treasury  Department. 

F.  SPECIFIC  GUIDELINES  FOR  GRANTS 

1.  Increasing  Federal  involvement  during 
a  grant  period.  At  times  an  agency  may  find 
it  nicessary  to  increase  the  involvement  in  a 
grant-funded  project  during  the  period  of 
time  cov'ered  by  the  grant.  This  could 
happen,  for  example,  when  standard  grant 
reports  or  monitoring  indicates  some  sort  of 
problem.  If  this  occurs,  agencies  should  not 
view  the  act  as  restricting  their  authority  to 
interv’ene  as  neces-sary  to  bring  the  project 
into  conformance  with  original  intentions. 
Agencies  should  not,  how'ever,  seek  to 
become  substantially  involved  in  a  grant- 
funded  activity  without  converting  the 
grant  instrument  to  a  cooperative  agree¬ 
ment  following  negotiation  with  the  recipi¬ 
ent. 

2.  Distinction  between  grants  and  subsi¬ 
dies.  Section  5  of  the  act  applies  to  grants 
but  not  to  subsidies.  For  a  few  programs, 
the  distinction  may  not  be  clear.  Whei  e  this 
condition  exists,  the  proposed  OMB  guid¬ 
ance  is  that  for  the  purposes  of  this  act: 

a.  Tlie  term  “subsidy”  does  not  apply  to  fi¬ 
nancial  stimulation  or  support  provided  to 
units  of  State  or  local  government. 

b.  The  term  “grant”  does  not  apply  to 
general  opiuating  support  provided  to  com¬ 
mercial  firms. 

G.  SPECIFIC  GUIDELINES  FOR  COOPERATIVE 
AGREEMENTS 

1.  Alternative  uses  of  cooperative  agree¬ 
ments.  In  all  ca-ses,  the  determination  of 
when  to  use  cooperative  agreements  will  be 
ba.sed  on  the  need  for  substantial  Federal 
involvement  in  the  assisted  activity. 

a.  Some  programs  now  using  grants  will 
require  the  use  of  cooperative  agreements 
exchisively.  This  determination  .should  be 
ba'^ed  on  statutory  requirements  or  policy 
level  determinations  of  substantial  Federal 
involvement  in  the  peiformance  of  the  as¬ 
sisted  project. 

b.  Other  programs  may  use  grants  or  co¬ 
operative  arreements,  depending  on  the 
nature  of  the  project  or  the  abilities  of  the 
recipients.  For  exa.mple: 

(1)  Some  projects  may  start  out  as  cooper¬ 
ative  agreements  in  the  first  year  and  be 
converted  to  grants  after  recipient  capacity 
has  been  established: 

(2)  Other  projects,  initially  funded  as 
grants,  may  have  to  be  renewed  as  coopera¬ 


tive  agreements  if  there  is  a  need  to  revise 
the  project  or  upgrade  recipient  capacity. 

2.  Statement  ^  Federal  involvement  Each 
cooperative  agreement  should  include  an  ex¬ 
plicit  statement  of  the  nature,  character, 
and  extent  of  Federal  Involvement  that 
causes  it  to  be  differentiated  from  a  grant. 
These  statements  must  be  developed  with 
care  to  avoid  unnecessarily  Increasing  Fed¬ 
eral  liability  under  the  assistance  instru¬ 
ment. 

H.  ASSISTANCE  TRANSACTIONS  INVOLVING  ONLY 

NONMONri'ARY  TRANSFERS 

1.  Types  of  assistance  included  Sections  5 
and  6  apply  to  programs  that  transfer 
"property,  services,  or  any  thing  of  value,” 
which  would  include  consultation,  technical 
services,  information,  and  data.  This  section 
of  the  guidance  applies  to  agencies  and  pro¬ 
grams  that  provide  such  types  of  nonmone¬ 
tary  assistance  apart  from  fund  transfers. 

2.  Applicability  of  administrative  stand¬ 
ards.  Section  E  above  stated  that  existing 
administrative  standards  (e.g.,  OMB  Circu¬ 
lars  A-95,  A-102,  A-110)  apply  to  grants  and 
cooperative  agreements  Involving  the  trans¬ 
fer  of  funds. 

Agencies  should  use  their  judgment,  how¬ 
ever,  in  applying  these  standards  to  non¬ 
monetary  transfers  that  are  presently  ex¬ 
cluded  from  the  coverage  of  these  circulars. 
For  example,  a  donation  of  a  substantial 
parcel  of  land  to  a  local  government  is  the 
type  of  Federal  action  covered  by  Part  II  of 
A-95,  but  other  administrative  standards 
may  not  apply. 

3.  OMB  exception  for  nonmonetary  assist¬ 
ance.  OMB  exempts  programs  providing 
nonmonetary  assistance  from  the  provlsioris 
of  section  5  of  the  Act.  Existing  agency 
practices  for  providing  nonmonetary  assist¬ 
ance  where  no  Federal  involvement  in  the 
assisted  activity  is  anticipated  should  con¬ 
tinue.  Thus  a  formal  grant  instrument  is 
not  required  to  provide  surplus  property, 
consultation,  or  data.  Where  Federal  in¬ 
volvement  In  the  assisted  activity  is  antici¬ 
pated,  however,  a  cooperative  agreement  is 
required  as  indicated  in  section  6  of  the  Act. 
Agencies  engaged  in  the  provision  of  non¬ 
monetary  assistance  will  be  asked  to  report 
on  these  activities  under  Section  M  below. 

I.  OMB  EXCEPTION  POLICY 

1.  General.  Section  10(d)  authorizes  the 
Director  of  OMB  to  “except  individual 
transactions  or  programs  of  any  executive 
agency  from  the  application  of  the  provi¬ 
sions  of  this  Act.  This  authority  shall  expire 
one  year  after  receipt  by  the  Congress  of 
the  study  provided  for  in  Section  8  of  this 
Act.”  Agencies  are  advised  that,  unless  oth¬ 
erwise  indicated.  OMB  exceptions  will  run 
through  January  1981. 

2.  Exceptions  provided  in  this  guidance. 
Section  H3  of  this  guidance  excepts  non¬ 
monetary  grants. 

3.  Other  exceptions  under  the  Act  Agen¬ 
cies  are  expected  to  conform  with  the  terms 
of  the  Act  unless  severe  disruption  to  a  pro¬ 
gram  or  serious  con.sequences  to  recipients 
would  result.  OMB  intends  to  grant  addi¬ 
tional  exceptions  only  on  the  basis  of 
agency  requests  that  include  strong  justifi¬ 
cation  and  an  indication  of  the  harm  that 
will  result  if  an  exception  is  not  granted. 
Section  J  below  indicates  the  procedures 
agencies  should  follow'  in  requesting  excep¬ 
tions. 

4.  Waiver  of  administrative  standards. 
OMB  is  responsible  for  most  of  the  admini.s- 
trative  standards  that  apply  to  a-s-sistance 


programs.  Agencies  should  follow  these 
standards.  The  circulars  that  establish  these 
standards  presently  provide  procedures  for 
granting  of  waivers.  If,  the  standards  appear 
unsuitable  to  a  particular  situation,  requests 
for  waivers  should  be  sent  to  the  OMB 
office  responsible  for  the  circular  or  the  re¬ 
sponsible  agency  if  not  OMB  (e.g.,  for  GSA 
uniform  relocation  provisions).  Requests  for 
waivers  to  financial  management  circulars 
administered  by  OMB  should  be  addressed 
to  John  Lordan,  Chief,  Financial  Manage¬ 
ment  Branch.  OMB,  Room  6002,  NEOB, 
Washington.  D.C.  20503. 

In  addition,  where  a  specific  transaction 
such  as  a  cooperative  agreement  is  being 
considered  on  an  experimental  basis  and  the 
anticipated  relationships  are  so  unusual 
that  specific  provisions  or  complete  stand¬ 
ards  would  not  apply,  the  agency  should 
submit  an  appropriate  request  for  a  waiver. 

J.  OMB  EXCEPTION  PROCEDURES 

A  request  for  an  OMB  exception  under 
this  Act  should  be  addressed  to  Vincent 
Puritano,  Deputy  Associate  Director  for  In¬ 
tergovernmental  Affairs.  Room  9025, 
NEOB.  Washington.  D.C.  20503.  It  should 
include: 

1.  Whether  the  exception  is  reque.sted  for 
a  complete  program  or  an  individual  trans¬ 
action. 

2.  An  explanation  of  why  an  exception  is 
requested,  including  statutory,  agency 
policy,  or  other  reasons. 

3.  A  statement  of  what  the  agency  will  do 
if  an  exception  is  not  granted  and  what  the 
implications  would  be  if  this  action  were 
taken. 

4.  An  indication  of  how  the  agency  will 
handle  the  situation  if  the  OMB  exception 
expires  before  there  are  any  changes  to 
either  this  Act  or  agency  statutes. 

JOINT  FUNDING  UNDER  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Subsection  10(c)  of  the  Act  specifically 
provides  for  projects  funded  under  the  Joint 
Funding  Simplification  Act  that  include 
more  than  one  type  of  assistance  relation¬ 
ship.  Thus  a  project  with  some  components 
funded  by  grants  and  others  by  cooperative 
agreements  is  entirely  permissible.  Agencies 
should  view  tliis  Act  as  providing  the  oppor¬ 
tunity  and  autliority  to  participate  in  joint 
funded  projects  in  any  number  of  funding 
relationships  to  serve  the  be.st  interests  of 
the  participating  agencies’  programs. 

L.  AGI7JCY  RECORDS 


Both  Congress  and  OMB  view  this  Act  as 
a  preliminary  step  toward  long-range  over¬ 
haul  of  Federal  assistance  activities.  The  re¬ 
quirement  for  agencies  to  implement  sec¬ 
tions  4,  5,  and  6  in  one  year  is,  in  large  part, 
to  begin  the  systematic  gathering  of  data 
about  Federal  assistance  relationships. 
Agencies  should  anticipate  that  Congres¬ 
sional  committees,  the  General  Accounting 
Office,  and  OMB  will  be  asking  extensive 
questions  about  the  effects  of  IniDleir.enling  i 

these  sections  While  the  questions  may  j 

vary  from  agency  to  agency,  they  can  rea-  j 

sonably  be  expected  to  deal  vith  operating 
experience  for  a  year  or  more  after  full  Im¬ 
plementation.  Agencies  should  develop  sys¬ 
tems  of  records  that  would  allow  them  to 
answer  questions  such  as:  | 

1.  How  many  financial  grants  have  been  j 

awarded  in  accordance  with  section  5  of  the  j 

Act?  What  was  the  dollar  volume  and  what  j 

clas.ses  of  recipients  were  involved  (e.g.,  j 

State  governments,  universities,  hospitals,  i 
individuals)? 
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2.  For  which  programs  did  the  agency 
decide  to  use  grants  exclusively? 

3.  How  many  financial  assistance  coopera¬ 
tive  agreements  have  been  awarded  in  ac¬ 
cordance  with  section  6  of  the  Act?  What 
was  the  dollar  volume  and  what  classes  of 
recipients  were  involved? 

4.  For  which  programs  did  the  agency 
decide  to  use  cooperative  agreements  exclu¬ 
sively?  What  is  the  nature  and  reason  for 
the  agency  involvement? 

5.  For  which  programs  were  both  grants 
and  cooperative  agreements  used?  What 
were  the  criteria  for  determining  the  instru¬ 
ment  used? 

6.  What  types  nonmonetary  assistance 
transfers  were  made  as  grants?  What  types 
as  cooperative  agreements? 

7.  What  was  the  agency's  experience  in 
implementing  sections  4,  5,  and  6?  How  did 
it  contribute  to  improved  projects,  manage¬ 
ment,  or  intergovenunental  relations?  What 
problems  has  the  Act  presented  that  can  be 
expected  to  continue? 

M.  OBfB  REPORTING  REQUIREMENTS 

The  experience  of  the  agencies  in  making 
decisions  necessary  to  implement  sections  4. 
5,  and  6  of  the  Act  will  be  important  to  the 
study  required  by  section  8.  In  addition,  to 
the  more  general  questions  about  the  feasi¬ 
bility  of  a  comprehensive  system  of  guid¬ 
ance  for  assistance  activities,  the  report  to 
Congress  must  include  a  summary  of  the  ef¬ 
fects  of  sections  4,  5,  and  6.  For  these  rea¬ 
sons,  agencies  are  to  provide  by  March  1, 
1979,  a  report  to  OMB  that  includes  the  fol¬ 
lowing: 

1.  Distinguishing  between  procurement 
and  assistance: 

a.  For  what  types  of  activities  did  the 
agency  have  trouble  making  the  distinction 
between  procurement  and  assistance? 

b.  On  what  bases  were  the  issues  resolved? 

2.  Use  of  procurement  contracts: 

a.  What  activities  formerly  funded 


through  grants  or  other  assistance  instru¬ 
ments  will  now  be  handled  with  procure¬ 
ment  contracts? 

b.  What  Is  the  anticipated  dollar  volume 
of  these  procurement  contracts? 

c.  What  is  expected  to  be  the  impact  of 
this  shift  on  the  agency? 

d.  Who  will  be  the  principal  recipients  of 
these  contracts?  % 

e.  What  is  expected  to  be  the  impact  on 
the  recipients?  . 

3.  Agency  decisions  on  when  to  use  grants 
or  cooperative  agreements: 

a.  Describe  the  process  by  which  the 
agency  decided  which  programs  would  use: 
(1)  Only  grants;  (2)  only  cooperative  agree¬ 
ments:  (3)  both  grants  and  cooperative 
agreements. 

b.  Which  programs,  as  listed  in  the  Cata¬ 
log  of  Federal  Domestic  Assistance,  will  fall 
into  each  of  the  above  three  categories?  For 
those  in  category  3  what  Is  the  expected 
mix  in  terms  of  total  dollars  and  numbers  of 
transactions? 

c.  What  programs  not  listed  in  the  Cata¬ 
log  of  Federal  Domestic  Assistance  will  fall 
into  each  of  the  three  categories?  For  those 
in  category  3  what  is  expected  mix  Is'  terms 
of  total  dollars  and  numbers  of  transac¬ 
tions? 

d.  What  is  the  antiepated  first-year  dollar 
volume  of  the  programs  in  each  of  the  three 
categories? 

e.  What  types  of  Federal  involvement  in 
the  assisted  activity  led  to  the  identification 
of  programs  that  would  use  only  coopera¬ 
tive  agreements? 

f.  What  are  the  anticipated  reactions  of 
the  recipients  of  programs  using  only  coop¬ 
erative  agreements? 

g.  What  are  the  anticipated  liability,  ac¬ 
countability,  and  other  implications  for  the 
programs  using  only  cooperative  agree¬ 
ments? 

h.  What  are  the  agency  guidelines  on  the 
selection  of  instruments  for  programs  that 


may  use  either  grants  or  cooperative  agree¬ 
ments? 

i.  What  Is  the  anticipated  dollar  volume  of 
grants  and  cooperative  agreements  to  be 
awarded  under  these  programs? 

J.  How  will  the  opportunity  to  use  either 
grants  or  cooperative  agreements  improve 
administration  of  these  programs? 

k.  What  negative  effects  are  anticipated 
from  the  requirement  to  make  a  choice  of 
instruments? 

l.  What  programs  will  use  assistance  in¬ 
struments  that  formerly  used  contracts  and 
what  is  the  dollar  volume  of  these  new  uses 
of  assistance  instruments? 

4.  Nonmonetary  assistance  transfers: 

a.  What  were  the  types  and  dollar  value  of 
nonmonetary  transfers  made  by  the  agency 
using  grant  instruments? 

b.  How  do  these  grant  instruments  com¬ 
pare  with  monetary  grant  instruments? 

c.  What  were  the  types  and  dollar  value  of 
nonmonetary  transfer  made  under  the 
OMB  exception  that  did  not  use  grant  in¬ 
struments? 

d.  How  would  the  agency  have  treated 
these  transfers  had  not  OMB  granted  the 
exception? 

e.  What  were  the  types  and  dollar  value  of 
nonmonetary  transfers  made  through  coop¬ 
erative  agreements? 

f.  What  was  the  agency’s  experience  with 
this  use  of  cooperative  agreements? 

5.  Overall  evaluation  of  the  Act: 

a.  What  elements  of  the  Act  are  contribut¬ 
ing  to  improved  program  performance  and 
administration? 

b.  What  elements  of  the  Act  are  particu¬ 
larly  troublesome? 

c.  What  proposals  would  the  agency  make 
for  revising  the  Act? 

Velma  N.  Baldwin, 
Assistant  to  the  Director 
for  Administration. 

[FR  Doc.  78-13610  FUed  5-18-78;  8:45  am] 
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